While regional and international human rights institutions claim that the definition of a terrorist act under the Anti-terrorism Proclamation No. 652/2009 is overly broad as a result of which citizens not involved in a genuinely terrorist act are prosecuted and jailed, the Ethiopian government defends the law pointing that it is borrowed from jurisdictions with advanced legal system and rule of law. This article is concerned with this debate and suggests how to deal with it. The article employs definitions under relevant regional and international counterterrorism legal instruments as standard to examine the scope of the domestic definition. With regard to some of its elements, the proclamation's definition is broader than the standard definitions; in other aspects it is narrower. The regional and international instruments simply indicate what states should proscribe as a terrorist act without further prohibiting them from including other conduct with in domestic definitions. As such, being broader per se does not render the definition incompatible with regional and international definitions. On areas where the definition is narrower, its strict application would mean non-prosecution or, in the event of prosecution, acquittal of persons who would have been treated as terrorist under regional and international law. This has a direct bearing on Ethiopia's counterterrorism obligation.
Introduction
International and regional legal instruments urge states to prevent the commission of a terrorist act through, inter alia, criminalization. Although some are sceptical about the need and motive for promulgation of the Ethiopian anti-terrorism Proclamation No. 652/2009 (hereafter the Proclamation), 1 from a legal point of view, by criminalizing a terrorist act, Ethiopia discharges its responsibility under international law.
Article 3 of the Proclamation provides for a definition of a terrorist act. The definition establishes the threshold of a "terrorist act" from a legal perspective. This vital first step has been controversial ever since the law was presented in its draft form.
2 While regional and international human rights institutions express concern on the broadness of definition of a terrorist act, officials of the Ethiopian government and some others defend it as being not broader than definitions in other jurisdictions.
This article deals with scope of definition of a terrorist act under the proclamation in the following order. The first section briefly outlines the controversy surrounding the scope of the definition and how the purported lack of universally applicable definition of a terrorist act could be a major obstacle to undertake a meaningful assessment on the scope of definition of a terrorist act in a domestic legislation. Furthermore, it examines the plausibility of the government's argument to justify the reach of the definition. Section 2 proposes two definitions of a terrorist act (one international and the other regional) that can be used as standard to evaluate the scope of the definition under the proclamation followed by analysis of their elements in Section 3. The fourth section discusses the definition of a terrorist act under the Proclamation. The discussion, not being intended to provide an in-depth analysis and interpretation of the definition 3 , is confined 1 See: Ethiopian Political Parties Position on the Anti-Terrorism Law, parts 1-3. Retrieved from: <https://www.youtube.com/watch?v=urSqiLnYzQ0 ; https://www.youtube.com/watch?v=Nr76bQEtnlA ; http://www.ethiopian.tv/ethiopian-political-parties-position-on-the-anti-terrorismlaw-part-3/>. 2 Human Rights watch (2009), An Analysis of Ethiopia's Draft Anti-Terrorism Law Updated, Retrieved from <http://www.hrw.org/sites/default/files/related_material/Ethiopia%20CT%20Law %20Analysis%20June%202009_2.pdf >. 3 For a brief analysis on how some parts of the definition could be applied broadly see: Hiruy Wube (2012), "Some Points on the Ethiopian Anti-Terrorism Law to the extent needed to evaluate the scope of the definition. Section 5 is the actual appraisal of the definition. It examines the definition vis-à-vis the proposed standard definitions, and reveals a mixture of narrowness and broadness therein. The section further examines the effect, on its validity, of the definition's deviation from the standards. The article winds up with a conclusion.
1. Controversy on the scope of the definition and the problematic nature of judging it
The controversy
Regional and international human rights institutions have expressed concern on the broadness of definition of a terrorist act. In its analysis of the proclamation, Human Rights Watch identifies what it considers as problematic areas of the legislation, 4 of which one is its 'extremely broad' definition of a terrorist act. In its Comment on Ethiopia's Anti-Terrorism Proclamation, Article 19 identifies over-broadness of the definitional provision as particularly worrying. 5 David Shinn and Thomas Ofcansky label the definition as broad. 6 Similarly, Hiruy points out some of the elements of the definition that would give it a wider reach. 7 Many who do not agree with the conviction of journalists and opposition political party leaders under the proclamation attribute the conviction to the over-broadness of the definition. Scarecrow press), p. 388. 7 Hiruy Wube (2012), supra note 3, pp. 43-46. 8 In 2012 UN High Commissioner for Human Rights Navi Pillay, denouncing conviction and sentencing of journalists and opposition figures, said she is seriously alarmed about the current climate of intimidation against human rights defenders and journalists in Ethiopia, resulting from the use of "overly broad" laws on terrorism and civil society registration. United Nations Human Rights (2012), Climate of intimidation against rights defenders and journalists in Ethiopia. Retrieved from:
In response to such criticism, government officials 9 claim the language of the definition was simply pulled from antiterrorism legislation of democratic jurisdictions, such as the United Kingdom, Australia and Canada, thereby asserting that it is not broader than the definitions in the anti-terrorism legislation of these countries. Others 10 follow a similar approach and evaluate the scope of the definition under the anti-terrorism proclamation in <http://www.amnesty.org/en/news/ethiopia-conviction-government-opponentsdark-day-freedom-expression-2012-06-27>. 9 During a discussion of the law in its draft form it was indicated that the definition part is directly copied from the anti-terrorism law of the United Kingdom. light of definitions provided in the democratic jurisdictions to conclude that it is not broader, if not narrower.
Plausibility of referencing to other jurisdictions
Different standards are applied to examine the scope of definitions of a terrorist act in domestic anti-terrorism laws 11 as a result of the commonly held view that international law does not provide a binding definition of terrorist act that states should comply with. Officials of the Ethiopian Government and others justify the reach of the definition in the proclamation claiming that it is copied from definitions in antiterrorism laws of other jurisdictions. How relevant and persuasive is this approach?
To start with, a quick comparison between the definition in the proclamation and in the foreign laws from which the definition is said to have been copied shows that the claim is misleading. Griffith, comparing the definition in the proclamation with that of the definition in the UK antiterrorism law, notes "while Ethiopia's Anti-Terror Proclamation borrows some key phrases, it is significantly more expansive -and vague -than the statutes it purports to mirror". 12 Griffith indicates "compared with UK's equivalent piece of legislation, the Ethiopian Anti-Terror Proclamation simply lifts an introductory paragraph while omitting the following seven sections that define and limit the law's scope". 13 Furthermore, while the motive requirement in the definition of the UK anti-terrorism legislation has been amended, 14 it forms part of the definition under the Ethiopian Antiterrorism Proclamation.
The Australian anti-terrorism law, one of the legislation said to have been used as a basis for the Ethiopian Anti-terrorism Proclamation, incorporates a sub-article which provides for an exception to "advocacy, protest, dissent or industrial action" not to be considered as terrorist acts if not intended to 11 Thus, the definition in the proclamation being a reproduction of the definitions in the cited jurisdictions does not save the definition from being criticised as a broad one. Rather, by the government's own admission, the definition would be vulnerable to the same criticism as its sources have been subjected to, one of which is broadness. What is worse, the definition in the proclamation, as opposed to its claimed sources, is devoid of safeguards against misuse of the definition to suppress legitimate political activities.
Third, the jurisdictions from which the definition is said to have been taken have strong democratic culture where the prosecution and the courts have the highest degree of independence and loyalty to rule of law. For example, in relation to the UK anti-terror legislation, Lord Carlile acknowledges that owing to the broadness of the definition of terrorism, non-terrorist conducts including protestors who support women's rights and environmental causes could fall within the terrorism Act 2000 definition. 20 However, for him such a theoretical possibility is not a problem in a country with strong traditions of democratic accountability as, he believes, that "sensible use of the discretion to prosecute … would protect individuals from unjustified state interference". 21 Likewise, the Australian High Court acknowledges that the complexity and nature of the definition of terrorism in the relevant section of the Criminal Code Act 1995 (Cth) makes it capable of catching range of nonterrorist conducts. However, the court held, this quality was not incompatible with the exercise of federal judicial power. 22 A similar position is taken by Justice Rutherford of Canada. While he acknowledges the theoretical possibility that the Anti-Terrorism act 2001 of Canada could be applied to a non-terrorist conduct, he reasons that any conduct that was clearly non-terrorist would be excluded from the definition through judicial interpretation. 23 This assumption is hardly possible in emerging democracies, like Ethiopia, where such level of reliance on the prosecution and the judiciary is hardly imaginable. 
The difficulty of judging the controversy
Apparently, there is no easy way of judging the dispute pertaining to the broadness of the definition of a terrorist act. That is because of the claimed lack of a definition of terrorism in general and in Security Council Resolution 1373 (hereafter the resolution) in particular. While the resolution is applauded for mobilizing states to take counterterrorism legislative measures (something which could not have been achieved through the treaty process), 25 it has been subject to several criticisms. 26 The one major criticism is that it fails to define the term 'terrorist act'. Although the resolution mentions 'terrorism' or 'terrorist act' numerous times, it does not explicitly provide for their meaning.
Roach describes this gap as a 'critical lacunae' in resolution 1373. 
Search for a standard definition
True, by not expressly defining a terrorist act, the resolution, enforcement of which is one of the justifications for the proclamation, 34 makes its subject matter unclear. However, it was not meant to give states a blank cheque to fight terrorism according to their own definitions. 35 By requiring or calling upon states to take the several measures against a terrorist act, it would be logical to assume that the Security Council would not be using the term 'terrorist act' to mean everything or nothing. 36 It must have been referring to something. 37 40 The Security Council would not have made this call, had it used the phrase 'terrorist acts' (the financing of which it requires states to criminalize, under paragraph 1 of the resolution), differently from its meaning under the Suppression of Financing Convention that it refers to under its paragraph 3(d). If the meaning of terrorist acts, as used under paragraph 1 of the resolution, is different from its meaning under the Convention, states will not be able to comply with both paragraphs 1 and 3(d) of the resolution simultaneously. 41 Where a state, responding to the Security Council's call under paragraph 3(d) of the resolution, ratifies the Suppression of Financing Convention, the state undertakes to criminalize financing of terrorist acts as defined under the Convention. 42 If the meaning of terrorist acts referred to under paragraph 1 of the resolution is different from that provided under the convention, then it will neither practically nor theoretically be possible for the state to comply with both paragraphs of the resolution concurrently. This anomalous consequence would not be the Security Council's intention. The only way to circumvent this anomaly is to interpret 'terrorist acts' as used under paragraph 1 of the resolution and in the Suppression of Financing Convention to refer to the same conduct.
It is reasonable to assume that the Security Council, in mentioning the phrase 'terrorist acts' in the different paragraphs of the resolution, 43 refers to the same conduct. That is, for example, 'terrorist acts', the financing of which states are instructed to criminalize under paragraph 1 of the resolution would not be different from 'terrorist acts' the commission of which states are required, under paragraph 2(b) of the resolution, to prevent.
Because the meaning of terrorist acts, as used in other paragraphs of the resolution, would not be different from the meaning given to terrorist acts under the resolution's first paragraph (which, as argued above, refers to the meaning of a terrorist act under Article 2 (1) of the Suppression of Financing Convention), it stands to reason that this definition is applicable to terrorist acts that resolution 1373 refers to in all of its different paragraphs.
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This argument is supported by the Council's subsequent practice. Although states routinely claim terrorist attacks being made in their territories (based on their own definition of terrorism), the Security Council has never taken every allegation seriously. 45 The Financing Convention to the act covered by the treaty which it ceases to be a party to by making a declaration to that effect. By making such declaration, a state not a party to one of the treaties listed in the Annex to the Financing Convention makes the treaty to be presumed not to be in the list for the purpose of Paragraph 2(1)(a) of the Convention. It is noteworthy that the exclusion of a certain act from sub paragraph 2(1)(a) provides eligibility to be included in the definition provided under sub paragraph 'b'. Though not being included in the treaties listed under article 2(1)(a) is necessary, other elements need to be fulfilled for an act to be regarded as a terrorist act under the definition that sub paragraph 2(1)(b) provides. These elements are discussed below.
Different authors analyse definitions of a terrorist act by taking different elements. 54 Here two elements of the definition are considered. The first element is what Weigend calls the 'base offence,' 55 which refers to the ordinary crime that forms the basis of a terrorist act. The second is what Cassese refers to as 'purpose of the act,' 56 which denotes the mental element that distinguishes a terrorist act from ordinary crimes.
Base offence
The base offence is the underlying crime of a terrorist act which refers to an act "intended to cause death or serious bodily injury". 57 It has nothing to do with property offences or victimless offences. 58 As noted by Fletcher, "terrorism is premised on the violent attack on life and security of human beings." 59 Thus, the first element relates to conduct that is in and by itself "already criminalized" 60 under national criminal law. The act would have been an ordinary crime (as opposed to a terrorist crime) of intentional 54 homicide or grave bodily injury or an attempt to commit these offences had it not been for the specific purpose accompanying the act.
Young refers to this element of the definition as the 'proscribed harm.'
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While Wigenede describes it as the only objective element 62 of definition of a terrorist act, another scholar describes this element as the actus reus of an international crime of terrorism. 63 However, in addition to a doing of a certain act, this element has a mens rea dimension/component-the intent to commit homicide/murder and grave bodily injury. The act should be committed intentionally with a view to cause death or serious bodily injury.
Purpose of the act Fulfilment of the above element makes a certain conduct to be a candidate to be treated as a terrorist act. 64 The eligible conduct that fits this category would be a terrorist crime where the actor possesses the 'right' state of mind (intention) 65 which constitutes the second element under paragraph 2(1)(b) of the Convention. This element relates to the purpose of doing the act. A base offence would be a terrorist act "when the purpose of such act … is to intimidate a population, or to compel a government or an international organization to do or to abstain from doing any act." The actor must have at least one of the three purposes while doing an act intending to cause death or serious bodily injury on a civilian.
Any act that is intended to cause or has actually caused death or serious bodily injury not accompanied at least by one of these purposes would not constitute a terrorist act. Thus, the purpose for which the doer of the act committed it gives a terrorist nature to what is otherwise an ordinary crime. Cassese refers to this component as the hallmark of a terrorist act. 66 While the definition is framed in such a manner that it provides three alternative purposes for a terrorist to engage in a terrorist act, the primary goal of a terrorist act is always that of compelling a public or private institution to take a certain course of action. Logically, intimidating a population, though listed as one possible purpose of a terrorist act, can only be used as a means, as opposed to a purpose, for compelling a government or another institution to do or to refrain from doing something. As observed by Fletcher, imposition of fear on the population is a means to reach some political objective. 67 In a similar fashion Cassese, referring to scaring the population, notes that "it is never an end in itself".
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Incorporating intimidating a population as one possible end of a terrorist act makes it easy for law enforcement agencies to get a conviction where the doer's demands in connection with certain acts are unclear. 69 In such cases, it is enough for the prosecution to show that the actor's immediate purpose is to spread fear among the public. The purpose of the act being inferred from the 'nature' or 'context' of the act, 70 as opposed to knowledge or intent on the part of the actor that his action will intimidate the population, gives credence to this interpretation. 70 On this Weigend writes that inference from nature or context "means that all that has to be proved is that the actor had mens rea with respect to the base crime (murder, assault or destruction of property) and that that crime was committed in a 'context' that the court deems indicative of terrorism. That is unsatisfactory because the largely increased penalties provided for terrorists can be justified only when the actor is proven to have intended or known that his acts will intimidate the population or interfere with important government functions. Moreover, since the actus reus of terrorist attacks does not differ from 'ordinary' offences, being labeled a terrorist hinges on the presence of a specific subjective element. Leaving determination of that defining element to inference means that the court can without conclusive proof put the terrorist label on one defendant and withhold it from another. Weigend (2006) supra note 47, p. 923
OAU Convention
(ii) disrupt any public service, the delivery of any essential service to the public or to create a public emergency; or (iii) create general insurrection in a State.
Base Offence
The definition captures "any act … which may endanger the life, physical integrity or freedom of, or cause serious injury or death … or causes or may cause damage to public or private property, natural resources, environmental or cultural heritage … ." Not every act falls within the domain of the base offence of a terrorist act. There are specific protected interests acting against which would make the act potentially a terrorist act. Either the act should endanger or be a transgression against life, physical integrity or liberty of a human person or it should be a wrongdoing against public or private property, natural resources, environmental or cultural heritage.
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The definition provision does not require that there be actual or risk of harm/damage or that there be actual endangering of life, physical integrity, or freedom. It simply requires that an act may result in any of the proscribed consequences. The term 'may' is ambiguous. It includes any probability (greater than zero less than 100 percent) that an act would result in the consequences/states of fact. There is no requirement that the actor intends to bring about these consequences or states of fact. Thus, in so far as other elements of the definition are satisfied, almost any act arguably "may" result in the proscribed consequences or states of fact, which deprives any value of incorporating this element.
The definition speaks about the status of the base offence under the criminal law of a state party to the convention. By providing that terrorist act means "any act which is a violation of the criminal laws of a State Party and …", the definition provision indicates that it does not capture every perpetration of violence against the above mentioned protected interests. It requires that the act, even where it is not accompanied by the purpose elements of the definition of a terrorist act, be criminalized under criminal law of member states as non-terrorist ordinary offence. In other words, it is 71 Even these acts would not be considered as a terrorist act if the situation in which the acts are committed falls under article 3 of the Convention. According to this provision, "the struggle waged by peoples in accordance with the principles of international law for their liberation or self-determination, including armed struggle against colonialism, occupation, aggression and domination by foreign forces shall not be considered as terrorist acts." not any act that causes death, bodily injury, damage to property and other consequences or states of fact that falls within the domain of acts which are potentially terrorist acts. An act which may cause any of the proscribed harms or states of fact would be eligible to the category of terrorist acts to the extent it is criminalized in a domestic criminal law.
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Purpose of the Act The definition provides for a list of three possible purposes that the actor might intend his act to serve. Each consists of a broad coverage of purposes. The first purpose is to "intimidate, put in fear, force, coerce or induce any government, body, institution, the general public or any segment thereof, to do or abstain from doing any act, or to adopt or abandon a particular standpoint, or to act according to certain principles." This purpose has four component elements. First, it relates to exerting certain pressure and/to terrorize--intimidating, putting in fear, forcing, coercing or inducing. Second, this pressure is exerted on "any government, body, institution, the general public or any segment thereof." Third, the actor may demand any of those against whom he exercises pressure. This is as opposed to the definition under the Suppression of Financing Convention where though the pressure might be directed at the public or its part and the government, it is only the government that the actor demands to do or not to do something. 73 Fourth, the demand might have a variety of forms. It may relate to demanding any of the aforementioned "to do or abstain from doing any act, or to adopt or abandon a particular standpoint, or to act according to certain principles." Unless the latter two are argued to be subsumed in "to do or to refrain from doing," the phrase incorporated in the Suppression of Financing Convention, in which case the definition would be criticised for being redundant, the African definition is broader than the UN definition.
The second purpose of committing any of the base offences relates to disrupting any public service, the delivery of any essential service to the public or to creating a public emergency. The third possible purpose of doing any of the acts to be a terrorist act is the creation of general 72 Because national criminal laws relating to protection of life, security and freedom of a person and to property are not likely to be identical including this requirement opens a room for variety of definitions of terrorist act across the continent. This definition recognizes a possibility where a terrorist act for one state is not so for another state. 73 Whosoever or a group intending to advance a political, religious or ideological cause by coercing the government, intimidating the public or section of the public, or destabilizing or destroying the fundamental political, constitutional or, economic or social institutions of the country: 1) causes a person's death or serious bodily injury; 2) creates serious risk to the safety or health of the public or section of the public; 3) commits kidnapping or hostage taking; 4) causes serious damage to property; 5) causes damage to natural resource, environment, historical or cultural heritages; 6) endangers, seizes or puts under control, causes serious interference or disruption of any public service; or 7) threatens to commit any of the acts stipulated under sub-articles (1) to (6) of this Article; is punishable with rigorous imprisonment from 15 years to life or with death.
Definition of a terrorist act under the Proclamation

Base offence
The definition provides for list of seven 'base offences' the commission of which would constitute a terrorist act when accompanied by subjective elements incorporated in the introductory part of the provision. While some of the base offences require that a certain result (harm) be achieved, others do not. For the latter, creating danger or risk of harm suffices.
To the first belong causing a person's death or bodily injury, serious damage to property, damage 75 to natural resources, environment, historical or cultural heritages, causing serious interference or disruption of any public services and kidnapping or taking of hostages. Two of the offences on the list belong to the second category: creating serious risk to safety or health of the public or section of the public and endangering, seizing or putting under control of any public services. The seventh on the list criminalizes, as a terrorist act, a mere threat to commit any of the other six.
Purpose of the act
The purpose for which the doer did commit an act makes what is otherwise an ordinary crime a terrorist crime. 76 As noted by Thomas Weigend, "the offender's 'specific' intent accompanying his overt act is what sets a terroristic murder, bombing or assault apart from an 'ordinary' crime of the same kind." 77 The definition requires that the base offence be committed with intent to serve one of the several purposes for it to be a terrorist act. Three possible purposes are envisaged. These are coercing government in Ethiopia (at state or federal level) or foreign government or international organization; intimidating the public or section of the public; or destabilizing or destroying the fundamental political, constitutional, economic or social institutions of Ethiopia. With regard to the level of pressure on the government, it is required that the actor intends to 'influence' the government. It is noteworthy that the Amharic version provides for 'coercion' which is a higher and narrower form of pressure. A draft of the law, dated January 2009, used the words "coercing or intimidating" in place of "influence." 78 As Human Rights Watch observes, "it is not clear if the change represents a government attempt to make the definition of terrorism broader …, or whether this is primarily a translation issue". 79 Be the reason for change of words as it may, for interpretation purpose the Amharic version of 75 The Amharic version requires that the damage be serious as in the case of damage to property. 76 Young argues "intimidation or coercion should be regarded as a necessary element of terrorism as a legal concept at international law." Young (2006), supra note 11, p. 57. 77 , supra note 47, p. 923. 78 Human Rights Watch (2009), supra note 2, p. 3. 79 Ibid. legislation prevails over the English. 80 Thus, courts would apply the Amharic version that retains the word which was used at the draft stage of the legislation thereby avoiding the possible expansive consequence of the term introduced in the final English version of the definition provision.
The proclamation's definition incorporates the phrase "… coercing the government, intimidating the public or section of the public, or…", and because of the wording of the definition, it is not clear if these are provided as purposes of a terrorist act. Adding to the confusion, possible motives of the actor (advancing a political, religious or ideological cause) are incorporated as elements of the definition of a terrorist act. In principle, motive is irrelevant in establishing criminal responsibility. 81 Owing to phrasing, the introductory part of the definition which states "whosoever …intending to advance a political, religious or ideological cause by coercing the government, intimidating the public or section of the public, or…" suggests that what are normally considered as purposes of a terrorist act are stated as means of achieving the motives.
Appraisal of the definition vis-à-vis the standard definitions
This Section examines the proclamation's definition of a terrorist act in light of the definitions provided under the international and regional legal instruments. It has been argued earlier that the resolution points to a definition of terrorist act that states ought to follow while passing their own counterterrorism legislation. As noted above, by ratifying the OAU Convention, Ethiopia has voluntarily accepted the definition provided thereunder as a guiding definition. Because the proclamation has been enacted with a view, inter alia, to enforce these regional and international legal instruments, 82 examining the proclamation's definition of a terrorist act vis-a-vis the definitions in these instruments would mean judging it by its own standard. This definition of terrorism includes acts that do not involve violence or injury to people, such as property crimes and disruption of public services. The United Nations special rapporteur on counterterrorism and human rights has stated that the concept of terrorism should be limited to acts committed with the intention of causing death or serious bodily injury, or the taking of hostages, and should not include property crimes.
Elements where the Proclamation's definition reveals broadness
Base offence
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Secondly, under the Convention's definition an act, to be a terrorist act, must have been intended to cause death or bodily injury. The definition under the Anti-terrorism proclamation does not require that the act be intended by the actor to cause the harm or risk listed thereunder. Nor does the definition call for the harm or risk results from negligence. In so far as one's act results in death, bodily injury or any of the consequences listed in the definition, irrespective of mens rea of the actor relating to the consequence, it will constitute a base offence of a terrorist act under the antiterrorism proclamation. It follows that if other elements of the definition are fulfilled, an act which causes death, bodily injury, or any other harm or danger of harm listed thereunder would be treated as a terrorist act even if the actor did not intend the act to bring about such result.
While the proclamation's definition and the OAU definition share most of the base offences 86 of a terrorist act, a close look at the definitions reveals the following differences. Under both definitions, any act that causes death or bodily injury would constitute a terrorist act if accompanied by other elements. However, while the Ethiopian definition requires actual death or bodily injury, the OAU definition makes an act "which may endanger" one's "life, physical integrity" as well a potentially terrorist act. Similarly unlike the Ethiopian definition which requires actual kidnapping or taking of 84 Human rights Watch, Ethiopia: Amend draft law proposed counterterrorism legislation violates human rights. Retrieved from: <http://www.hrw.org/news/2009/06/30/ethiopia-amend-draft-terror-law>. 85 Human Rights Watch (2009), supra note 2. 86 Causing serious injury or death; causing damage to property; and causing damage to natural resources, environmental and cultural heritages constitute base offences under both definitions.
hostages, an act that "may endanger freedom" suffices to constitute a base offence of a terrorist act under the OAU Convention. While both the OAU Convention and the anti-terrorism proclamation declare damage to property as one of the base offences, only the latter requires that the damage be 'serious'. There are acts which are declared as potentially terrorist under the definition of the Proclamation but not under the OAU definition. These are an act that causes damage on historical heritage, and an act that "creates serious risk to the safety or health of the public or section of the public."
The failure of Article 3 of the Proclamation to require criminal fault relating to the act that causes any of the harms or risks listed thereunder is a major gap making it broader than Article 1(3) of the OAU convention in relation to the base offences that the two definitions share. The latter, inter alia, requires that the act be criminalized under criminal law of state parties, which ensures the fulfilment of the mens rea element. The definition under Article 3 of the Proclamation does not require that the conduct be independently criminalized under the Criminal Code or in any other criminal law of Ethiopia. Nor does it require that there be criminal fault in causing the harm or risk of harm.
Thus, if the other elements of a terrorist act provided in the introductory part 87 of Article 3 are fulfilled, the person who 'causes' any of the listed harms thereunder, be it accidentally or negligently, will be treated as a terrorist person. That is, in so far as one's intention "to advance a political, religious or ideological cause" through "coercing the government, intimidating the public or section of the public, or destabilizing or destroying the fundamental political, constitutional or, economic or social institutions of the country" is known and can be proved, then he will automatically be considered as a terrorist person if his act causes any of the harms or risks of harm listed thereunder, with no need to prove that the act was intended or committed negligently. The OAU Convention does not allow that.
Purpose of the Act
For a certain act to be a terrorist act under the Suppression of Financing Convention, its purpose should be "to intimidate a population, or to compel a government or an international organization to do or to abstain from doing any act." Range of purposes of committing the base offence of a terrorist act is provided in the Proclamation's definition. These are "coercing the government, intimidating the public or section of the public, or destabilizing or destroying the fundamental political, constitutional or, economic or social institutions of the country." While broadly speaking the two definitions refer to similar purposes, there are important differences. Coercing an international organization to do or to refrain from doing a certain act, one of the purposes under the Convention's definition, is not included among the purposes under the Proclamation's definition. On the other hand "destabilizing or destroying the fundamental political, constitutional or, economic or social institutions of the country," which constitutes one possible purpose for a terrorist act under the proclamation, is not covered by the Convention's definition.
Under the Convention's definition, the coercion against the government is to force it to take some steps-to do or to refrain from doing a certain act(s). Apart from requiring that there be coercion, the anti-terrorism proclamation does not explicitly indicate that the actor demands the government to do or to refrain from doing something. Any sort of coercion (with no need to show that the coercer demands the government to do or to refrain from doing a specified act) suffices to satisfy this element of the definition. On the other hand, while the requirement that the actor be motivated by religious, political or ideological causes is incorporated under the Ethiopian definition, it is not relevant under the international definition.
The specific treaties listed in the Annex to the Suppression of Financing Convention do not require that an act they respectively proscribe be intended to influence the government or intimidate the public for it to be considered as a terrorist act. Because the purpose element of the definition under Article 3 of the anti-terrorism proclamation is applicable to all eligible base offences (including those covered by specific treaties), the Proclamation provides for a narrower instance where these acts would be treated as terrorist acts. Thus, an act which may not be treated as a terrorist act under the proclamation because it is not accompanied by the purpose element of the definition might be a terrorist act under the Suppression of Financing Convention upon satisfying any one of the treaties listed in the Annex to the Convention.
While the definition under the Proclamation does not provide what is being demanded and from whom, the purpose of committing a terrorist act under the OAU Convention is to "intimidate, put in fear, force, coerce or induce any government, body, institution, the general public or any segment thereof." And the demand is to be made against any of them "to do or abstain from doing any act, or to adopt or abandon a particular standpoint, or to act according to certain principles."
Disrupting public service, the delivery of any essential service to the public, which is treated as a base offence under the proclamation, is treated as one possible purpose of committing the base offence under the OAU convention definition. As a consequence, under the OAU Convention but not under the Proclamation, causing property damage or any of the base offences provided thereunder with a view to "disrupt any public service or the delivery of any essential service to the public" would constitute a terrorist act with no need to establish intimidation, putting in fear, forcing, coercing or inducing any government, body, institution, the general public or any segment thereof.
While the definition under the OAU Convention envisions different level of pressure (forcing, coercion or inducement) as constituting the purpose of committing the base offence, the Proclamation's definition captures only the extreme influence (coercion) on the government.
Elements where the Proclamation's definition reveals narrowness
Requirement of actor's motive 88 The proclamation's definition, unlike the regional and international definitions, requires that the base offence and purpose of the act be accompanied by specific motive. It is where "whosoever or a group intending to advance a political, religious or ideological cause …" commits the proscribed act with the proscribed purpose that a terrorist act is said to be committed under the Proclamation's definition. A document that provides a brief explanation about the draft anti-terrorism proclamation makes reference to the motive of the doer of a terrorist act as one of the factors that makes a terrorist act different from other ordinary crimes. 89 91 As argued by some, the inclusion of this element would unduly narrow the definition and cause unnecessary hurdle for the prosecution to get terrorists convicted.
92
Objecting incorporation of this requirement under Australian law "the Commonwealth DPP and the Attorney General's Department argued before the Security Legislation Review Committee that it was 'not in the public interest for a person to avoid criminal liability by showing that his or her acts were motivated by something other than politics, religion or ideology".
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Failure to protect the public in a foreign country Another area where the definition has a narrow scope of application relates to the public that it protects. There is state obligation under international law to cooperate with other governments in counterterrorism. This suggests that a terrorist act, no matter where it is committed or/and against whom it is committed, should be proscribed by every state. However, the definition provision of the anti-terrorism proclamation restricts scope of application of the law to the protection of the Ethiopian public. Because the term 'government' is defined as "the federal or a state government or a government body or a foreign government or an international organization", it is not confined to protect the state and federal governments of Ethiopia. 90 The definition captures an act committed to coerce foreign governments. However, it does not capture acts intended to intimidate a public or part of a public of another state 94 and acts intended to destabilize or destroy the fundamental political, constitutional or economic or social institutions of foreign country as terrorist. While the definitions under the Suppression of Financing Convention and the OAU Convention capture intimidation or putting in fear of any state's population or a part thereof, the Proclamation's definition applies only to Ethiopian population or a segment thereof. This approach would have an unacceptable consequence. For example, committing an act resulting in any of the harms or risks listed under the definition would not make one a terrorist if s/he intends to intimidate the public in a foreign country contrary to the international and regional definitions.
What do the discrepancies mean for the validity of the definition under the Proclamation?
We note, in the previous section, that the definition of a terrorist act under the proclamation deviates from the regional and international definitions. While relating to some aspects the definition in the proclamation is wider in scope, on other aspects it is narrower. This section deals with the effect of these discrepancies on the validity of the proclamation's definition, which turns on what the resolution and the OAU Convention require of states in relation to criminalization of a terrorist act.
To this end, we need to examine whether the instruments instruct states to criminalize certain conduct, without meanwhile requiring them not to criminalize other conduct, as a terrorist act, or whether they require states to criminalize certain conduct, but not others, as a terrorist act. In the former scenario, the states would comply with the instruments by criminalizing every conduct that falls within the respective meaning of a terrorist act in the two instruments. States are free to adopt a definition that captures conduct beyond what the instruments treated as a terrorist act. It follows that a domestic definition would be in conflict with international or regional definition only where the domestic definition fails to capture, but not where it goes beyond, a conduct criminalized by the latter. 94 Unlike Article 2(1) (b) of the Suppression of Financing Convention which is phrased as "---is to intimidate a population" Article 3 of the proclamation is formulated as "---intimidating the general public or section of the public …" which refers only to the Ethiopian public or section of the Ethiopian public.
If, on the other hand, the instruments require states to criminalize as terrorist act only a conduct that their respective definition captures (no less no more), states will be obliged to confine their definition of a terrorist act to the definitions in the regional and international instruments. Under this interpretation, for a state to comply with the instruments, its definition of a terrorist act should match that provided under the respective definitions of the two instruments. 95 It follows that state definition would contravene with the respective definitions of the two instruments not only where it fails to include, but also where it goes beyond, a conduct that the latter captures.
Scholars thereby preventing the diversified and broad definitions of a terrorist act in domestic legislation.
On the other hand, Reuen Young supports the first view. For Young, while it is crucial for states to harmonize domestic anti-terrorism laws with international law, the latter is "only one of the relevant considerations taken into account in the anti-terrorism law-making process." In view of the international nature of counterterrorism it is logical that states draw on "international law's jurisprudence concerning the definition of terrorism," and states, according to Young, are "entitled to proscribe conduct beyond that which they are required to proscribe pursuant to international obligations". 101 In the following paragraph which summarizes the gist of his argument, Young indicates the right of the states to define a terrorist act as something that is derived from their sovereignty.
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The international definition should be regarded as a minimum; states' definitions should be assessed against this standard. States are entitled to proscribe further conduct … . To think otherwise would wrongly construe international law, rather than the state, as the source of sovereignty.
A close reading of relevant provisions of the resolution and the OAU Convention confirms Young's view. The instruments simply instruct states to criminalize terrorist act and other related conduct and punish those who are involved in such conduct. According to Paragraph 2(b) of the resolution, "states shall take necessary steps to prevent the commission of a terrorist act" of which one is criminalization and prosecution. This duty is explicitly stated under Paragraph 2(c) of the resolution which requires states to "ensure that, … terrorist acts are established as serious criminal offences in domestic laws and regulations and that the punishment duly reflects the seriousness of such terrorist acts." In connection with prosecution, the same paragraph instructs states to "ensure that any person who participates in the financing, planning, preparation or perpetration of terrorist acts or in supporting terrorist acts is brought to justice." Similarly, Article 2(a) of the OAU Convention provides for obligation of state parties to "… establish criminal offences for terrorist acts as defined in this Convention and make such acts punishable by appropriate penalties that take into account the grave nature of such offences." of the two instruments captures plus some other conduct would not have impact on the enforcement of these provisions. These provisions simply reinforce the argument that state definitions should be broad enough to encompass every act that falls within the scope of the definitions of the OAU convention and the resolution. Thus, the provisions, the enforcement of which envisages communality among domestic definitions of a terrorist act, should not lead one to the conclusion that states are not allowed to define a terrorist act differently from the definitions under the regional and international instruments.
Both the regional and international legal instruments require states to criminalize certain conduct as terrorist act with no explicit or tacit prohibition of states from adopting broader definition of a terrorist act. Thus, state definition's being broader than the regional or international definition does not make it incompatible with the latter. The definition of a terrorist act under the Anti-terrorism proclamation, by incorporating acts which are not within the scope of the base offence of the international and regional meaning of a terrorist act, is broader than the latter. But that does not make it in contravention of these instruments. However, a definition that is broad so as to embrace conduct other than that envisioned under the Suppression of Financing Convention and the OAU Convention may have a negative consequence on human rights.
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A state definition will be incompatible with the international and regional definition to the extent it fails to capture a conduct which falls within the scope of the international and regional definitions respectively. The definition of a terrorist act under the proclamation, by requiring motive as an additional element and by excluding a crime committed against a public in a foreign state, makes it narrower than the meaning attributed to a terrorist act under resolution 1373 and the OAU convention.
Conclusion
While there has been live controversy surrounding the scope of definition of a terrorist act under the Ethiopian anti-terrorism law, both sides of the debate do not seem to ground their arguments on relevant standard. One cannot claim that the definition of a terrorist act under the Anti-terrorism 106 Laetitia Bader, Human Rights Watch's researcher on Ethiopia, criticises the definition as being broad so as to include peaceful protests and lawful speech. IRIN (2012), Briefing: Ethiopia's ONLF rebellion. Retrieved from: <http://www.irinnews.org/report/96658/briefing-ethiopia-s-onlf-rebellion>.
Proclamation is wide or narrow without a standard. This article proposes the definitions provided under the OAU Convention on the Prevention and Combating of Terrorism and the International Convention for the Suppression of the Financing of Terrorism, which has been endorsed by the Security Council resolution 1373, to be the appropriate standards in light of which the scope of the Proclamation's definition has to be evaluated. Examination of the Proclamation's definition in light of these standard definitions reveals that while in respect to some elements the definition in the proclamation is broader, in others it is narrower. Although broadness does not, per se, make the definition in the proclamation incompatible with the standard definitions, it might ultimately render the definition to be constitutionally, and from human rights perspective, suspicious. Because the regional and international instruments instruct states to criminalize conduct that falls within the scope of their respective definitions, narrowness of the Proclamation's definition, on the other hand, makes the definition incompatible with the international and regional definitions. Its strict application would mean non-prosecution or, in the event of prosecution, acquittal of persons who would be treated as terrorist under regional and international law. The definition, by leaving some terrorist acts unaddressed, makes Ethiopia fail to discharge its counterterrorism responsibility. Moreover, this defeats one of the proclamation's declared purpose, i.e., enforcement of the regional and international counterterrorism instruments. ■
